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THE AMENDMENT THAT APPEARS
ON WYOMING BALLOTS NOV. 6 1S
UNLIKELY TO HAVE ANY REAL
IMPACT OTHER THAN TO SEND A
MESSAGE TO D.C., EXPERTS SAY.

By Trevor Brown
tbrown@wyomingnews.com

CHEYENNE - A proposal designed toblock
the federal health-care act’sinsurance mandate
in Wyoming will go before state voterson Nov. 6.

Butlegal experts say proposed Constitutional
Amendment A will have little, or no, realimpact.

“Itmay play well politi-
callyin Wyoming, butit
won'thave any effect,” said
Timothy Jost,alaw profes-
sorand expertin health

carelaw at Washington and Lee Universityin
Virginia.

“The supremacy clause (ofthe U.S.
Constitution) saysthatfederal laws are supreme
over state laws and that any state laws would be
pre-empted.”

The proposal isone of three proposed constitu-
tional amendments on the general election ballot
inWyoming.

Ballot language on proposed Amendment A
reads:

“The adoptionofthis amendment will provide
that the right to make health-care decisionsis
reservedtothe citizens of the state of Wyoming.
Itpermits any person to pay and any healthcare
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providertoreceive direct
payment for services.”

Italsosaysthe Legislature

canplace “reasonable and
necessary restrictions on
healthcare” and that the
state shall preserve resi-
dents’rights fromundue
governmental infringement
Lawmakers passedabill
during the 2011 sessionto
create the ballot measure
According tothe National
Conference of State

Wyoming voters will go the polls
on Nov. 6 to decide the fate of
proposed Constitutional
Amendment A. Among other
things, it says Wyoming resi-
dents have the right to decide if
they want health insurance.
However, experts say it is likely
to have any legal impact.

Legislatures, 16 states have
passed laws orconstitutional

changes saying they will not
implement orenforce the
individual mandate.

Alabamaand Floridaalso
have ballot measurestobe
voted onthis November.

Despite this push by main-
ly Republican-led states, the
nonpartisan Congressional
Research Service alsohas
said federallaw trumpsthe
states'efforts.

Inamemoto federal law-
makers, Kathleen
Swendiman, alegislative

attorney forthe service,
wrote:

“Now that the Supreme
Court hasupheld the indi-
vidual coverage mandate in
the Affordable Care Actin
NFIBv. Sebelius, this federal
law fully applies toindividu-
als,and any contradictory
state laws will have no effect
onthis ACA provision.”

But some politicians and
legalexpertssay the pro-
posed amendment canstill
be consequential.

State Sen. Leslie Nutting,
R-Cheyenne, sponsored the
bill thatcreatedthe ballot
measure. She said it could be
used asatool infuture legal
challengesifotherfederal
healthcare changesare
made.

“The American Care Act
could still be defunded and
something else could replace
it,”" she said. “Wvoming
needstobeinagood legal
standing whenareplace-
mentisdecidedon.”

She added that supporting
the proposed amendment
alsowill send a messageto
Washingtonthat Wyoming
votersdisapprove of the law.

Steve Kleinis a staff attor-
ney withthe Wyoming
Liberty Group.

He said the proposal also
could be usedif Wyomingor
other states want tochal-
lenge the federal act through
different methodsotherthan
the arguments usedinthe
lawsuit that the Supreme
Courtruledon.

Kleinaddedthat the pro-
posal could be used toargue
thatthe federal govern
ment’s authority is limited
underthe Ninthand Tenth
amendments.

“Ican’tsay this will destroy
Obamacare,” he said. “But
there are certain Supreme
Court precedentsout there.”

He added there are more
possible uses for the pro-
posed amendment onthe
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statelevel. He said legisla-
tion, such as one that was
proposed to mandate stu-
dents get meningitis vaccina-
tions, could be challenged.

Additionally, he said, it
could give the state coverifit
decides nottoimplement
partsofthe health care law,

“Alotofthelaw requiresa
lotof cooperation withthe
statesonthingssuchasthe
healthinsurance exchanges,”
hesaid. “But the state’s hands
would be essentially tied from
havingtocarry thoseout.”

ButStephen Feldman, a
professorat the University of
Wyoming's College of Law,
said the proposal would do
littleinthat regard.

“I'm pretty confident that
the Wyoming amendment
would be unconstitutional,”
he said. “The U.S. Supreme
Courthas already said the
Affordable Care Actisacon-
stitutional exercise of
Congress power, so states
cannot not follow the federal
law.”

State Sen. Floyd Esquibel,
D-Cheyenne, whovoted
against the bill that created
the ballot measure, said he is
worried about its potential
unintended consequences.

“Ireally don't know what it
willdo,” he said. “Any consti-
tutional amendment should
belooked at very seriously,
and time should be takento
consider all the ramifications
and consequences of what
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